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STATEMENT OF THE CASE 
Nature of the Case 
In his Appellant's Brief, Mr. Sims argued that the district court erred when it 
denied his motions for credit for time served. This brief is necessary to address several 
of the State's arguments, including but not limited to, its argument that credit for pre-
judgment time served is calculated from the date a defendant receives service of a 
bench warrant, as opposed, to the date a defendant is actually arrested. Mr. Sims 
argues that the applicable statutes mandate that credit for periods of pre-judgment 
incarceration is calculated from the date a defendant is taken into custody for an 
offense, as opposed, to the date that a defendant is served with an arrest warrant for an 
offense. In the event a defendant receives service of a bench warrant for an offense on 
a different date than the defendant is taken into actual custody for the same offense, the 
date the defendant is taken into custody is the date from which credit for pre-judgment 
time served is calculated. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Sims' Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 
ISSUE 
Did the district court err when it denied Mr. Sims' motion for credit for time 
2 
ARGUMENT 
The District Court Erred When It Denied Mr. Sims' Motion For Credit For Time Served 
As a preliminary note, the district court held that Mr. Sims' was not taken into 
custody after he was arrested on August 9, 2012, because he was immediately taken to 
a hospital. (R., p.135.) In his Appellant's Brief, Mr. Sims argued that the district court 
erred when it determined that he was not in custody when he was accompanied by 
police to the hospital. (Appellant's Brief, pp.7-8.) The State agrees with Mr. Sims and 
writes that there "is no doubt Mr. Sims was in custody between August 9, 2012, and 
November 21, 2012." (Respondent's Brief, p.5.) 
In its Respondent's Brief, however, the State makes various arguments as to 
Mr. Sims' claims of error. The State first argues that Mr. Sims was not arrested in this 
matter on August 9, 2012, despite the arresting officer's report indicating that Mr. Sims 
was "taken into custody for felony eluding 1 and his outstanding felony parole violation."2 
(R., p.133.) For support of its argument, the State points to the fact that an arrest 
warrant was not issued in this matter until November 21, 2012, and asserts, based on 
that fact, that Mr. Sims was technically arrested in this case on November 21, 2012. 
(Respondent's Brief, pp.6-9.) Contrary to the State's assertion, the fact that the police 
waited until November 21, 2012, to serve a warrant does not mean he was not actually 
arrested three months prior, and it does not undermine his claim to credit for time 
1 The report is referring to the felony eluding charge in this case. (R., pp.65-67.) 
2 Further down the same page of the police report, the arresting office reiterated that 
Mr. Sims was arrested for eluding a police officer and the "Law Section" referenced is 
I.C. § 49-1404. (R., p.133.) As such, the officer that arrested Mr. Sims on August 9, 
2012, indicated, two times in his report, that Mr. Sims was arrested for the felony 
eluding charge in this case. 
3 
served for the period of time between August 9, 201 and November 21, 2012. As 
pointed out in the Appellant's Brief (Appellant's Brief, pp.6-8), pre-judgment credit for 
time served is calculated from the date a defendant is taken into actual custody for an 
offense, not upon the date a defendant receives of service of an arrest warrant. See 
I.C. §§ 18-309, 20-209A. 
The State then argues that Mr. Sims' credit for time served should not be 
calculated from August 9, 2012, because the State failed to have him appear before a 
magistrate within twenty-four hours of the date of his actual arrest. The State's 
argument follows: 
Rule 5 of the Idaho Criminal Rules mandates that, with certain limited 
exceptions, "[a] defendant arrested, whether or not pursuant to a warrant, 
shall be taken before a magistrate" for an "initial appearance" within the 
first "twenty-four (24) hours following the arrest." I.C.R. 5(a), (b). If, as 
[Mr. Sims] contends, he was arrested in connection with this case on 
August 9, 2012, he would surely have appeared before a magistrate by 
August 10, 2012, or as soon as possible after he was released from the 
hospital. See I.C.R. 5(b) (court may delay initial appearance if defendant 
[sic] hospitalized). Instead, it appears from the record that [Mr. Sims] was 
transported by IDOC officials directly from the hospital to the prison to face 
parole violation proceedings (see PSI, p.61 ), and he appears to have 
remained there until November 21, 2012, the date he was both arrested 
and arraigned on the charges in this case (see R., pp.15-17, 19-20.) 
(Respondent's Brief, p.10.) The fact the State improperly delayed Mr. Sims' 
appearance before a magistrate in contravention of I .C.R. 53 does not undermine the 
fact that he was arrested for the instant offense on August 9, 2012 (R., p.133), and was 
in custody for that offense from August 9, 2012, through November 21, 2012. 
3 The State's argument, based on its failure to properly adhere to I.C.R. 5, only 
highlights the fact Mr. Sims might be able to sue the State pursuant to 42 
U.S.C. § 1983. See Hallstrom v. City of Garden City, 991 F.2d 1473 (9th Cir. 1993). 
4 
The State also argues that Mr. Sims' reliance on State v. McCarthy, 145 Idaho 
397 (Ct. App. 2008), is misplaced because the operative dates for calculating credit for 
time served, in that case, happened to be the same dates arrest warrants were served 
on McCarthy. (Respondent's Brief, p.10-13.) Based on that coincidence, the State 
asserts that credit for time served pursuant to I.C. § 18-309 is calculated from the date 
an arrest warrant is served for an offense, as opposed to the date that a person is taken 
in physical custody for an offense. Contrary to the State's assertion, the McCarthy 
Opinion does not stand for that proposition because it was a mere coincidence that 
McCarthy was arrested and served with bench warrants on the same dates. 
In that case, McCarthy was on probation for the offense of possession of a 
methamphetamine. Id. at 398. While on probation, the State filed a report of probation 
violation alleging that McCarthy sold methamphetamine to an undercover officer. Id. 
Based on that report, McCarthy was served with a bench warrant and arrested on 
November 9, 2005. Id. Based on the allegations that McCarthy had sold 
methamphetamine to an undercover officer, the State also filed new charges, in a new 
case, for delivery of methamphetamine. Id. "An arrest warrant for these new charges 
was served on McCarthy on December 5, 2005, at the Bannock County jail, where he 
was already incarcerated while awaiting disposition of the charged probation violations." 
Id. The foregoing sentence is critically important because it indicates that McCarthy's 
actual arrest for new charges occurred on December 5, 2005. This in turn means, that 
between November 9, 2005, and December 5, 2005, McCarthy was only being held on 
the probation case and that period of incarceration was not attributable to the new 
delivery charges. As such, Mr. McCarthy did not receive credit between November 9, 
5 
2005, and December 5, 2005, against his sentence in the new delivery case. Unlike 
McCarthy, who was actually arrested two times on different in different 
Mr. Sims was arrested once for two cases on the same date, August 9, 2012. 
(R., p.133.) As such, McCarthy does not control the contested issue in this case.4 
Mr. Sims' interpretation of McCarthy is supported by the applicable statutes. 
Unlike I.C. § 19-2603, which expressly references the service of a bench warrant in 
regard to the calculation of post-judgment credit for time served,5 I.C. § 18-309 makes 
no references to service of a warrant as it states that a defendant "shall receive credit in 
the judgment for any period of incarceration prior to entry of judgment .... " I.C. § 18-
309 (emphasis added). The mere fact that McCarthy was arrested and served bench 
warrants on the same dates does not alter the fact that I.C. § 18-309 mandates that a 
defendant receive credit for any period of pre-judgment incarceration regardless of the 
date a defendant is served with a bench warrant. 6 
4 As argued in the Appellant's Brief, McCarthy does support Mr. Sims' position that he 
should receive credit from August 9, 2012, against his sentence in this matter and his 
sentence in his prior case. (Appellant's Brief, pp.8-10.) 
5 The relevant portion of I.C. § 19-2603 states that "the time such person shall have 
been at large under such suspended sentence shall not be counted as a part of the 
term of his sentence, but the time of the defendant's sentence shall count from the date 
of service of such bench warrant." I.C. § 19-2603 (emphasis added). 
6 The State also argues that Ada County jail records referenced by the district court in 
its orders denying Mr. Sims' motions for credit for time served are missing from the 
record on appeal and, therefore, should be presumed to support the district court's 
orders denying Mr. Sims' motions for credit for time served. (Respondent's Brief, p.9 
n.2.) Those records are now in the record on appeal as per the Idaho Supreme Court's 
April 16, 2014, order granting Mr. Sims' motion to augment with the Ada County jail 
records. Moreover, those records are inapposite because they only affirm the 
uncontested fact that Mr. Sims was served with an arrest warrant in this matter on 
November 21, 2012. 
6 
In sum, the arresting officer wrote in his police report that Mr. Sims was arrested 
on August 9, 201 for the eluding charge in this case. The mere fact that he was 
subsequently served with a bench warrant for the charges in this case in November of 
2012, is irrelevant because he in entitled to credit for time served from the date he was 
originally taken into custody in this matter, which was August 9, 2012. 
CONCLUSION 
Mr. Sims respectfully requests that this vacate the district court's orders denying 
him credit for time served and remand this case to the district court for an order granting 
him proper credit for time served pursuant to I.C. § 18-309. 
DATED this 28 th day of May, 2014. 
SHAWN F. WILKERSON 
Deputy State Appellate Public Defender 
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